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VISITORS
There were 6 visitors who registered their attendance at the May 23, 2017, regular meeting of the Whitley County Board of Zoning Appeals.  A list is included with these minutes.

CALL TO ORDER

Mr. Wilkinson called the meeting to order at 7:30 p.m.

ROLL CALL

Ms. Shinabery read the roll with all members present being listed above.
CONSIDERATION AND ADOPTION OF THE APRIL 25, 2017, REGULAR MEETING MINUTES

Mr. Wilkinson asked if there were any corrections or additions to the minutes.  There being none, Mr. Denihan made a motion, seconded by Mr. Wright, to approve the minutes as submitted.  The motion carried unanimously by the Board.
OATH TO WITNESSES
Mrs. Boyd administered the oath to those present who wished to speak during the meeting.   
OLD BUSINESS

Mr. Bilger stated there would be some old/other business to discuss at the end of the meeting.

NEW BUSINESS

17-W-SE-9  Mark and Karen Stevens, 8176 W. Division Road-92, Pierceton, requested a Special Exception to allow a Secondary Dwelling Unit. The property is located on the north side of W. Division Road, approximately ¼ mile east of N. 850 West in Section 5 of Richland Township, contains 18.54 acres, and is zoned AG, Agricultural District. 
Mr. Bilger summarized the Staff Report, explaining that the Secondary Dwelling would be for the Petitioner’s mother to live in. He mentioned that there were no specific plans for the future use of the dwelling and suggested the Board discuss and address the future use. He referred to the aerial views, mentioning that the dwelling unit would be located above a newly constructed attached garage with connection to the primary dwelling by a breezeway. He stated that the petition meets the requirements for a Special Exception and the staff is recommending its approval as presented and per the site plan with the condition that the dwelling not be used as an income-producing rental unit.

Mr. Mark Stevens, 8176 W. Division Road-92, Pierceton, IN, stated that the Secondary Dwelling Unit would be for his mother, step-father, and sister. He explained that his mother and step-father care for his sister as she is disabled and the Secondary Dwelling Unit will make it easier for the Stevenses to provide their assistance in that care as his parents age. He also explained that the Dwelling Unit would be used in the future for his sister, who will continue to require assistance after his parents are no longer living. 
Mr. Wilkinson asked if the Board had any questions of the Petitioner.
Mr. Wilkinson asked if anyone opposed the Petition or if the Board had any further discussion. With there being no opposition or further discussion, Mr. Denihan moved to approve the Special Exception with the following conditions:

1. The Special Exception is granted as presented and per the site plan.

2. In addition to the requirements of the Zoning Code definition of “Secondary Dwelling Unit”, the dwelling unit shall not be used as an income-producing rental unit.

Mr. Klein seconded the motion and the motion was carried by a unanimous 5-0 vote.

17-W-VAR-8  Joseph and Susan Gomez, 5524 S. Raber Road, Columbia City, requested a Development Standards Variance to allow for the expansion of an attached garage within the required side and rear yard setbacks. The property is located on the west side of S. Raber Road, approximately 1/10 mile north of E. SR 14 in Section 6 of Jefferson Township, contains 0.75 acres, and is zoned AG, Agricultural District.
Mr. Bilger reviewed and summarized the Staff Report, explaining that the variance requested is for up to ten feet from the property lines. He further explained that the Gomezes added a breezeway in 2009 to their detached garage, making that garage a part of the primary structure and therefore no longer considered a detached accessory structure. He further explained if the breezeway was not connecting the two structures, there would be no need for this Variance Petition as the setback requirements are different for Primary versus Accessory structures. He stated that in general, the staff was in support of this variance petition.
Susan Gomez, 5524 S. Raber Road, Columbia City, explained that they were wanting to add on to their garage on both the west and east sides for the purpose of making more room to store their vehicles as well as other items, such as lawn care items and wood, allowing them to clean up their property. She stated that they already had the well looked at and received approval for the addition on the east side, closest to the well. Joseph Gomez added that if the petition was approved, the small, single car garage would be removed. 
Mr. Wilkinson asked if anyone opposed the Petition or if there was any further discussion. With no one opposing or any further discussion, the Board voted unanimously in favor of the Petition.

OTHER BUSINESS

Mr. Bilger explained that in support of the previous determination of the Board in November regarding Childers’ dog kennel business, the Department had sent notification of violation and citation to the Childers. The notification gave the Childers the opportunity to appeal the citation in writing. He further explained that the Department did receive a letter from the Childers; however, as they were unsure whether the intent of the letter was to appeal, a letter was returned to the Childers that gave them the opportunity to appear before the Board at this meeting if in fact their intent was to make a formal appeal. 
Attorney Boyd continued to review the circumstances, stating that on April 4th 2017, the Childers were formally notified of the $2,000 fine based upon continued non-compliance of previous violations and were given fourteen days to appeal or dispute this fine in writing. On April 17, the Department received a letter from the Childers, and although it did not explicitly state that is was an appeal, it was interpreted as such and gave the Childers the opportunity to appear before the Board.

Mr. Denihan asked if a public hearing was necessary. Attorney Boyd explained that this was not necessary as the public hearing was already held and the appeal was for the penalty, not the decision or violation.

The Board was given an opportunity to review the letter written by the Childers.

Attorney Boyd explained that if the Childers do not pay the fine in a timely manner, the next step would be to file a law suit against them.

Eugene Childers, 965 E. Gatesworth Drive, Columbia City, stated that he and Loretta felt the $2,000 fine was excessive, as they are living on Social Security and he had been laid off for three years. He stated that they cannot afford the fine. Mr. Childers explained that he was laid off from his job working for Magnavox in 1989, which resulting in him having to work out of town ever since, and they are barely scraping by. He added that he just paid $3,000 in taxes and was barely able to do that. He stated that there was some confusion about the age of the puppies that they had on their property when it was inspected. He explained that they are trying to make year-round living quarters on their farm in South Whitley.
Loretta Childers stated that all of the dogs are now at the farm, where they have an RV trailer until they are able to build a home.

Mr. Denihan asked whether it had been verified that the Childers were now compliant.

Attorney Boyd explained that last summer the Childers had appeared before the Board to address a violation and were given a date in which to become compliant. That date past and in December, they were still not compliant. She continued that in April of this year, the fine was issued.

Mr. Bilger asked if the Childers currently have dogs on the property.

Mrs. Childers responded that they have four as well as some puppies. Mr. Childers added that there is one litter of puppies and they are in the process of getting rid of them.
Mr. Bilger asked if the four dogs that the Childers have on the property are pets and are not a part of the business and also if the puppies will be sold. Mrs. Childers confirmed both of those statements to be true. She added that she does not plan to kennel and/or sell dogs any longer on the Gatesworth Drive property and she plans to sell the dogs that are currently on the farm property.

Mr. Denihan pointed out that by the testimony of Mr. Childers, the Childers are not currently in violation.

Mr. Wilkinson stated that what they needed to decide on at this time was what to do concerning the fine.

Attorney Boyd clarified that the $2,000 fine was for the previous violation and a result of being non-compliant for so long.

Mrs. Childers stated she did not understand why they needed to pay the fine as they are now in compliance.

Mr. Wright stated that he believes the Childers need to pay the fine as they were in violation and they did not correct it when they were given plenty of opportunity.

Mr. Childers stated that the economy has made it difficult for him to liquidate his real estate in order to build a home on his South Whitley farm and relocate.

Mr. Denihan asked for clarification on whether or not the Childers had received written notice on what conditions they needed to meet prior to the fined being issued and they did not meet that requirement.

Attorney Boyd confirmed that this is not the first time the Childers have appeared before the Board and again explained that they were first cited for the violation last summer and the Childers promised the Board at that time they would get rid of the dogs. She explained that the issues were the number of dogs, the selling of the dogs, and also the nuisance of the dogs based upon the complaints of neighbors. She further explained that the fines began to be assessed in December, when it was clear they were still not compliant, and the fine is $100 per day of non-compliance, with a maximum of $2,000. She stated that in April 2017, the Childers were notified of the fine as it appeared that it was necessary in order to receive compliance.
Mr. Childers again stated that there was some confusion as there were some dogs that were counted during the inspection that were actually under six months of age and should not have been counted.

Mr. Bilger stated that he had counted about twelve adult dogs.

Mr. Klein stated that the Childers basically disregarded the authority of the Board and its Attorney. He added that they had time to comply, but made no effort to comply.

Mrs. Childers stated she would go to jail first if she had to pay the $2,000 fine as she cannot afford it.

Mr. Bilger offered the perspective that the fine prompted action and served that purpose. He stated he has received very minimal complaints since the Childers were made aware of the fine and they have stated the dogs are now at the South Whitley location and will remain there. He stated that the Board may not achieve the continued compliance they desire for the community if they require the Childers pay the fine at this point. He stated that an option for the Board could be to defer the fine as long as the Childers continue in their compliance, with the understanding that any further non-compliance would result in re-issuing the fine immediately as well as continuing the legal process.

Attorney Boyd confirmed that deferment was an option for the Board and that decision was their decision to make. She stated that it would be important to clarify that any future violations would be treated as new violations, which would incur additional penalties.
Mrs. Childers stated that she wanted to make a final comment that she has lived at the Gatesworth Drive location for thirty-three years and has had issues with her neighbors; however, in South Whitley, the people are friendly and she does not want to live at the lakes anymore.

Mr. Wilkinson asked for the South Whitley address. Mr. Childers provided the address:  6449 W. Pook Road.

Mr. Denihan asked that if the Board decides to defer the fine, would they be able to immediately reinstate it at any time.

Attorney Boyd confirmed that the Board has the authority to defer the fine and also reinstate it at any time and explained that the idea would be to suspend the fine as long as the Childers remain compliant. 
Mr. Bilger asked the Childers if they had a time frame for the move to South Whitley. Mr. Childers responded it would be six months.

Attorney Boyd clarified that the compliance with respect to the dogs should be immediate.

Mr. Klein and Mr. Wright stated they still thought the Childers should have to pay the fine.

Ms. Deckard made the motion to suspend the $2,000 fine contingent upon continued compliance with all Whitley County Zoning Ordinances. Her motion included that any further violations would result in immediately reinstating the $2,000 fine along with any applicable subsequent fines. Ms. Deckard amended her motion to also include ongoing cooperation with the Board of Zoning Appeals, which includes allowing for inspections of the property, if necessary, to determine compliance.

Mr. Denihan seconded the motion and the amendment and both were carried with a 3-2 vote with Mr. Wilkinson, Ms. Deckard, and Mr. Denihan in favor and Mr. Klein and Mr. Wright opposed.

ADJOURNMENT
There being no further business to discuss, Mr. Wilkinson declared the meeting adjourned at 8:17 p.m.
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